From: Bragan, Mary Jo

To: Dromgoole, Ahmad; Castillo, Jairo

Cc: Bragan, Mary Jo

Subject: FW: Request to Take Emergency Action to Address Environmental Disaster at New Wales Phosphogypsum Waste
Stack

Date: Monday, August 1, 2022 2:10:21 PM

Attachments: Group Letter to EPA on New Wales Stack.pdf

FYI. Craig mentioned the seismic activity today on our Weekly WD coordinations. Not sure the
status but wanted to put you in the loop that a RCRA ISE order may be issued. | don’t think this is
something to share outside of ECAD at this time.

From: Bingham, Kimberly <Bingham.Kimberly@epa.gov>

Sent: Friday, July 22, 2022 3:17 PM

To: Bragan, Mary Jo <Bragan.Maryjo@epa.gov>; Myers, Bryan <Myers.Bryan@epa.gov>

Subject: FW: Request to Take Emergency Action to Address Environmental Disaster at New Wales
Phosphogypsum Waste Stack

Hi Mary Jo,
| am looping you into this discussion. See attached.

Regards,
Kimberly

Kimberly L. Bingham, MPH | Chief, Chemical Safety and Land Enforcement Branch
Enforcement and Compliance Assurance Division | U.S. Environmental Protection Agency Region 4
61 Forsyth Street, SW Atlanta, Georgia 30303 |Voice: 404-562-9038 | Email: bingham.kimberly@epa.gov

PRIVILEGED AND CONFIDENTIAL - DO NOT RELEASE

This email, including any attachments, may contain material that is confidential, privileged
and/or attorney work product and is for the sole use of the intended recipient. Any review,
reliance or distribution by others or forwarding without express permission is strictly
prohibited. If you are not the intended recipient, please contact the sender and delete all
copies.

From: Kemker, Carol <Kemker.Carol@epa.gov>

Sent: Friday, July 22, 2022 3:04 PM

To: Lamberth, Larry <Lamberth.larry@epa.gov>; Newman, Keriema <Newman.Keriema@epa.gov>;
Bingham, Kimberly <Bingham.Kimberly@epa.gov>; Chavez, Araceli <Chavez.Araceli@epa.gov>
Subject: Fwd: Request to Take Emergency Action to Address Environmental Disaster at New Wales
Phosphogypsum Waste Stack

Let’s talk through options with ORC before briefing Larry.

Sent from my iPhone


mailto:Bragan.Maryjo@epa.gov
mailto:Dromgoole.Ahmad@epa.gov
mailto:Castillo.Jairo@epa.gov
mailto:Bragan.Maryjo@epa.gov
mailto:bingham.kimberly@epa.gov
mailto:Kemker.Carol@epa.gov
mailto:Lamberth.Larry@epa.gov
mailto:Newman.Keriema@epa.gov
mailto:Bingham.Kimberly@epa.gov
mailto:Chavez.Araceli@epa.gov

CENTER for BIOLOGICAL DIVERSITY

July 21, 2022
The Honorable Michael Regan Radhika Fox
Administrator Assistant Administrator for Water
Environmental Protection Agency Environmental Protection Agency
1200 Pennsylvania Ave. NW 1200 Pennsylvania Ave. NW
Washington, DC 20460-0001 Washington, DC 20460-0001
Lawrence Starfield Carlton Waterhouse
Principal Deputy Assistant Administrator Deputy Assistant Administrator
Office of Enforcement and Compliance Assurance Office of Land and Emergency Management
Environmental Protection Agency Environmental Protection Agency
1200 Pennsylvania Ave. NW 1200 Pennsylvania Ave. NW
Washington, DC 20460-0001 Washington, DC 20460-0001

Re: EPA Must Take Immediate Action to Prevent an Imminent Environmental
Emergency at the Country’s Largest Phosphogypsum Stack

Dear Administrator Regan, Assistant Administrator Fox, Principal Deputy Assistant
Administrator Starfield, and Deputy Assistant Administrator Waterhouse,

We write concerning the New Wales phosphogypsum stack in Mulberry, Florida, and the
potential for an imminent environmental disaster following the Florida Department of
Environmental Protection’s (“FDEP”) authorization to expand the stack via its delegated Clean
Water Act (“CWA”) Section 402 authority.*

These stacks of toxic, radioactive waste from processing phosphoric acid are prone to
environmental disaster, and action to prevent serious damage is often too little or too late. The
New Wales stack in particular has already had four sinkholes that have dumped millions of
gallons of toxic wastewater into the Floridan aquifer, which provides drinking water for millions
of people.? Since the Environmental Protection Agency (“EPA”) failed to veto this stack’s
expansion, despite the applicant’s apparent lack of reasonable assurances required to prevent
disaster, seismic activity has halted construction while a potential liner tear could result in an
unknown quantity of acidic water released into the aquifer.® To prevent another environmental
catastrophe, the EPA must utilize its emergency powers under Section 7003 of the Resource
Conservation and Recovery Act (“RCRA”) and Section 504 of the CWA to restrain the reckless
activity at the New Wales stack.*

! National Pollutant Discharge Elimination System PA File No. FL0036421-022-IW1S/RA.

2 pittman, Craig, Phosphate pollution reports give Florida residents déja vu, Florida Phoenix (Sept. 9, 2020).

3 FDEP, New Wales Suspected Liner Tear, Incident No. 20221823 (Mar. 24 2022, 4:09 p.m.) available at
https://web.archive.org/web/20220705163407/https:/prodenv.dep.state.fl.us/DepPNP/reports/viewlIncidentDetails?p
age=41.

442 U.S.C §6973; 33 U.S.C. § 1364.
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The New Wales stack has a sordid history of environmental issues that have endangered the
public. New Wales has already suffered massive sinkholes in 1994, 2004, 2013, and 2016, with
the most recent reported sinkhole causing 215 million gallons of acidic process water and an
unknown quantity of radioactive phosphogypsum to collapse into the Floridan aquifer.® That
toxic waste remains in the aquifer to this day, even as Mosaic has continued to pump from
recovery wells for years in attempts to recover contaminated groundwater.®

After the FDEP approved the New Wales stack expansion, seismic activity demonstrating the
potential to “adversely affect the integrity of the stack” drove construction to a halt.” While
seismic activity has been continuously reported at the stack since, engineers have also observed
and reported unexplained changes in water levels at reservoir ponds that hold millions of gallons
of polluted water.® On the evening of March 23, 2022, workers observed low water level
readings indicative of a tear in New Wales reservoir pond’s HDPE liner, a liner that is critical to
preventing toxic water from seeping into groundwater that millions rely on for drinking and
household use. The next day, the FDEP issued a Notice of Pollution indicating that recent site
monitoring is “indicative of a potential liner tear” that “could result in an indeterminate volume
of process water released to the environment.”® Since reporting this “potential critical condition”
at the stack, investigations have remained ongoing, with no public update since early April
202210

A tear in the liner at New Wales is a serious situation, but this would not be the first time FDEP
ignored the warning signs and acted too late. In fact, the FDEP reportedly ignored concerns
about the Piney Point phosphogypsum stack after an independent engineer found lingering liner
tears and an unacceptable risk of “catastrophic damage to the public and environment.”** The
FDEP’s lack of action led to an environmental disaster that ultimately triggered the evacuation of
more than 300 homes on Easter weekend in 2021, the discharge of 215 million gallons of
contaminated water into Tampa Bay including approximately 186 metric tons of bioavailable

5Tan, A, Florida Fertilizer Plant Sinkhole Reportedly Leaks 215 Million Gallons of Radioactive Water Into Aquifer,
ABC News (Sept. 16, 2016).

& Consent Order, State of Florida Department of Environmental Protection v. Mosaic Fertilizer, LLC, OGC No. 16-
1356 (Oct. 24, 2016).

7 Letter from Vishwas Sathe, Fla. Dept. Envtl. Mgmt to Santino A. Provenzano, Mosaic Fertilizer, LLC (Oct. 21,
2021).

8 Letter from Dara Ford, Mosaic Fertilizer, LLC (Mar. 24, 2022)
https://prodenv.dep.state.fl.us/DepStaging/api/dms/26.104931.1.

% FDEP, New Wales Suspected Liner Tear (Mar. 24 2022)
https://web.archive.org/web/20220705163407/https:/prodenv.dep.state.fl.us/DepPNP/reports/viewlIncidentDetails?p
age=41.

10 |_etter from Dara Ford, Mosaic Fertilizer, LLC (Apr. 5, 2022)
https://prodenv.dep.state.fl.us/DepStaging/api/dms/26.104933.1.

11 Barnes, B., O’Donnell C., Sampson, Z., Failure at Piney Point: Florida let Environmental Risk Fester Despite
Warnings, Tampa Bay Times (Apr. 17, 2021).
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nitrogen, which fueled a deadly red tide that killed more than 2,000 pounds of marine life,*2
including more than 30 threatened Florida manatees.®

Given the seismic activity and possible liner tear at New Wales, something similar or worse
could be imminent and irreversible without swift action by the EPA. These are precisely the
types of dangerous outcomes to be expected when an expansion such as this fails to require
reasonable assurances. To prevent the next phosphogypsum disaster, which appears imminent
and inevitable under the FDEP’s management, the EPA must utilize its emergency powers under
either Section 7003 of RCRA or Section 504 of CWA to restrain the activities that are causing an
imminent and substantial threat to human health and welfare.**

Despite the EPA finding that mismanagement of these hazardous wastes creates “environmental
problems and that more stringent regulation is both necessary and desirable,” phosphogypsum
and process water are currently exempt from RCRA hazardous waste regulation.’® In exempting
these contaminants from RCRA Subtitle C in its 1991 Bevill determination, the EPA assured the
public that it would rely upon existing authority like RCRA Section 7003 to respond effectively
and appropriately to “any problems that arise.”*® There is a clear problem at the New Wales
stack, and with the Bevill determination confounding any meaningful attempt to dispose of these
hazardous wastes, the EPA must exercise its RCRA authority to prevent an imminent disaster.

Since the disposal of waste at New Wales presents a reasonable cause for concern that a potential
harm to human health and the environment is imminent, the EPA must use its RCRA Section
7003 authority.r” While construction is currently paused, it could resume at any time in an area
that has relic sinkholes, and with the potential liner tear, the situation presents a serious risk of
harm.® RCRA Section 7003 is a broad grant of authority enabling EPA to respond to situations
exactly like this, where “Bevill wastes” that elude stringent hazardous waste regulation are
presenting an imminent risk of harm.!® The EPA has the authority and justification to take
whatever action may be necessary and appropriate to abate the danger at New Wales. It must do
so before it is too late.

The EPA can also restrain any activities authorized by the recent Section 402 permit under their
emergency authority delineated in Section 504 of the CWA. Since expansion activities at New
Wales present a reasonable concern and a potential threat to human health or welfare, the EPA is
authorized to bring an action immediately restraining any person causing or contributing to the

12 Beck, M., et al., Initial Estuarine Response to the Nutrient Rich Piney Point Release Into Tampa Bay, Florida
(2021), https:// github.com/tbep-tech/piney-point-manu/blob/main/manu-draft.docx; Mendoza, Jesse, Estuary
Programs Blame Piney Point for Worsening Red Tide Conditions, Sarasota Herald-Tribune (July 23, 2021).

13 Marine Mammal Pathobiology Laboratory, Florida Fish and Wildlife Conservation Commission, 2021
Preliminary Red Tide Manatee Mortalities, Jan 01-Dec 03 (2021), https://myfwc.com/media/25649/20
21preliminaryredtide.pdf.

1433 U.S.C. § 1364.

15 Final Regulatory Determination for Special wastes from Mineral Processing (Mining Waste Exclusion) 56 Fed.
Reg. 27,300, 27,315 (June 13, 1991).

161d. at 27316.

17 United States v. Bliss, 667 F. Supp. 1,298, 1,313 (E.D. Mo. 1987); EPA, Office of Enforcement and Compliance
Assurance, Guidance on the Use of Section 7003 of RCRA (Dec 11, 1998).

18 Dague v. City of Burlington, 935 F.2d 1,343 (2d Cir. 1991).

9 EPA, OECA, Guidance on the Use of Section 7003 of RCRA at 14, 19 (Oct. 1997).
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alleged pollution in order to cease any and all discharge. Actions under Section 504 have
historically addressed a wide variety of harms, including long-term, non-immediate threats to
human health and problems presented by beach closings, fish kills, contaminated sediments, and
nonpoint sources.?® In Florida, the EPA has used Section 504 to address leakage from
deteriorating sewer pipelines in Miami, discovering the violations from news reports and
eventually requiring $1.6 billion in repairs.?* A similar approach could be taken at New Wales to
quickly eliminate any potential harm to the environment.

A catastrophe at New Wales appears imminent, and where the state has failed, EPA must step in
to protect the public from such emergency situations until disaster is clearly averted. This letter
serves as evidence that a pollution source is presenting an imminent and substantial
endangerment to health and welfare. The EPA can bring an action under either RCRA or the
CWA and require immediate cessation of any activity that is presenting an imminent and
substantial endangerment to health or the environment. The lack of federal oversight on this
industry is putting the public and environment at risk of serious and imminent harm. The EPA
must step in to prevent another environmental catastrophe.

Sincerely,

Center for Biological Diversity Portneuf Resource Council
Ragan Whitlock Shannon Ansley

Rise St. James Cherokee Concerned Citizens
Sharon Lavigne Jennifer Crosslin
Kissimmee Waterkeeper ManaSota-88, Inc.

John Capece Glenn Compton

Florida Conservation Voters Tampa Bay Waterkeeper
Aliki Moncrief Justin Tramble

People for Protecting Peace River Sierra Club Florida
Brooks Armstrong Steve Wonderly

20 United States v. Vertac Chemical Corp., 489 F. Supp. 870 (E.D. Ark. 1980).
2L EPA, Miami-Dade County Clean Water Act Settlement. https://www.epa.gov/enforcement/miami-dade-county-
clean-water-act-settlement.






Begin forwarded message:

From: "Kelley, Rosemarie" <Kelley.Rosemarie @epa.gov>

Date: July 22, 2022 at 2:54:28 PM EDT

To: "Kemker, Carol" <Kemker.Carol@epa.gov>, "Rubini, Suzanne"
<Rubini.Suzanne@epa.gov>, "Palmer, Leif" <Palmer.leif@epa.gov>

Cc: "Sullivan, Greg" <Sullivan.Greg@epa.gov>, "Saenz, Diana" <Saenz.Diana@epa.gov>,
"Koslow, Karin" <Koslow.Karin@epa.gov>, "Denton, Loren" <Denton.lLoren@epa.gov>,
"Shiffman, Cari" <Shiffman.Cari@epa.gov>, "Berg, Elizabeth"
<Berg.Elizabeth@epa.gov>, "Davies, Lynne" <Davies.Lynne@epa.gov>

Subject: FW: Request to Take Emergency Action to Address Environmental Disaster
at New Wales Phosphogypsum Waste Stack

Carol, Leif, Suzanne —

Larry wanted us to be sure that you have the attached request for a RCRA ISE order to
address the New Wales phosphogypsum stack.

As | mentioned on yesterday’s DOJ-ORC call, Kate Konschnik asked to meet to discuss
the mineral processing cases. We will work with Larry’s scheduler to get that on the
calendar for some time in August. Diana or Lynne will be in touch to discuss details.
Given this petition and the recent lodging of PCS Geismar, it would be good to talk soon
about how we wrap up the remaining cases.

Rosemarie

Rosemarie Kelley, Director

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance
202-564-4014 (rings to cell)

202-731-0836 (cell)

OECA strives to be a diverse, welcoming, and inclusive workplace. Our success will
require all of us to work together as we continue our Diversity, Equity, Inclusion and
Accessibility Program’s implementation.

Begin forwarded message:

From: "J.W. Glass" <jwglass@biologicaldiversity.org>

Date: July 21, 2022 at 8:11:13 PM GMT+2

To: "Regan, Michael" <Regan.Michael@epa.gov>, "Fox, Radhika"
<Fox.Radhika@epa.gov>, "Waterhouse, Carlton"
<Waterhouse.Carlton@epa.gov>

Cc: "Tejada, Matthew" <Tejada.Matthew@epa.gov>, "Starfield, Lawrence"
<Starfield.Lawrence @epa.gov>

Subject: Request to Take Emergency Action to Address Environmental
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Disaster at New Wales Phosphogypsum Waste Stack

Dear Administrator Regan, Asst. Administrator Fox, Dept. Asst.
Administrator Waterhouse,

Please see the attached letter requesting that you use your emergency
powers and take immediate action to address the issues at the New
Wales phosphogypsum stack. This request is signed by 10
environmental justice and conservation groups to include The Center
for Biological Diversity, RISE St. James, Cherokee Concerned
Citizens, People for Protecting Peace River, Portneuf Resource
Council, Florida Conservation Voters, ManaSota-88, Inc., Tampa
Bay Waterkeeper, Kissimmee Waterkeeper, and Sierra Club Florida.

Since the EPA failed to veto a permit to expand this waste stack last
year, seismic activity has halted construction while a potential liner
tear could result in an unknown quantity of acidic water released into
the aquifer. Construction could recommence at any time, and to
prevent another environmental catastrophe all too commonly
associated with these stacks, the EPA must utilize its emergency
powers under Section 7003 of RCRA or Section 504 of the CWA to
halt reckless expansion activities. We appreciate that the EPA's
Office of Water has kept us apprised on steps taken to ensure clean
water, and we appreciated having the Office of Land and Emergency
Management hear our concerns, but since phosphogypsum still
evades rigorous regulation as part of the Bevill exemption, the EPA
must take concrete steps in response to pollutant threats to ensure that
communities across have access to clean drinking water.

Thank you for your consideration of this request, and please do not
hesitate to contact me if you have any questions.

Respectfully Submitted,
J.W. Glass

J.W. Glass

EPA Policy Specialist

Center for Biological Diversity
813-833-5301

jwglass@biologicaldiversity.org

chd
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